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If recent battles over federal appellate judges Priscilla Owen and Janice Rogers Brown are any indication, the
confirmation process for John G. Roberts will be a lesson in how not to debate a Supreme Court nomination.

Those who oppose a court nominee always seem to argue that he or she is "out of the mainstream," as if to imply
somehow that good judges should rule according to society's consensus.

Sen. Charles Schumer's 2003 letter to President Bush about Supreme Court nominations certainly conveys that
message. "If you were to select a mainstream nominee," the New York Democrat wrote, "you would do the process, the
Judiciary, and the nation a real service."

"Mainstream" jurists have found in the Constitution new "rights" and policies, all of which should be left up to the
legislative branch.

The Founders prescribed a limited role for the judiciary. They didn't envision a council of would-be
philosopher-kings who, deeming themselves to be higher and wiser than the common man, would assume both
legislative and judicial powers. Such a system collapses the separation of powers that is inherent in the Constitution.

The courts are said to be the last hope for the left to hold on to power, because liberals have seen much of their
policy agenda achieved not through popular legislation, but through judicial activism.

The chief example was the infamous 1973 Roe vs. Wade decision, which made abortion, under certain conditions,
legal in the United States. A fundamental justification for that ruling was the court's understanding of a "right to
privacy." The Constitution has no direct reference to a right to privacy. The Fourth Amendment does guard against
"unreasonable searches," but it does not constitute an absolute right to privacy.

In Schumer's letter to Bush, he wrote, "Clearly, there is nothing inappropriate about a nominee discussing his or her
views on already decided Supreme Court cases, on the First Amendment, the Second Amendment, the Fourth
Amendment, the Eleventh Amendment, the Fourteenth Amendment, the right to privacy, the Commerce Clause, the
Spending Clause, or any of the other pressing constitutional issues of the day."
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Notice how he mentioned the "right to privacy" without a reference to the specific amendment or clause that
guaranteed that "right." That's because there is none.

NARAL Pro-Choice America issued this statement about Roberts: "We are extremely disappointed that President
Bush has chosen such a divisive nominee for the highest court in the nation, rather than a consensus nominee [emphasis
added] who would protect individual liberty and uphold Roe v. Wade."

Abortion is just one of many issues that the courts have deigned to decide for the people in the name of consensus.
Gay marriage is another.

Both are examples of what Justice Hugo Black was referring to when he said that "any broad unlimited power to
hold laws unconstitutional because they offend what this Court conceives to be the "conscience of our people' ... was
not given by the Framers, but rather has been bestowed on the Court by the Court."

Adam Fowler is a recent graduate of the University of South Florida who majored in political science.
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